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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF COLORADO

No.  01-1503
UNITED STATES OF AMERICA, PLAINTIFF

v.

SAMUEL FRANCIS PATANE, DEFENDANT

DOCKET ENTRIES

________________________________________________

DATE PROCEEDINGS
________________________________________________

10/31/01 [1460007] Criminal case docketed. Pre-
liminary record filed.

*  *  *  *  *

5/9/02 [1509436] Case argued.

*  *  *  *  *

9/17/02 [1545634] Terminated on the Merits after
Oral Hearing; Affirmed;

*  *  *  *  *

10/31/02 [1559678] Petition for rehearing en banc
[01-1503] filed by United States.

*  *  *  *  *
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________________________________________________

DATE PROCEEDINGS
________________________________________________

11/25/02 [1566063] Appellee’s response filed by
Samuel Francis Patane to appellant’s
petition for rehearing in banc .

*  *  *  *  *

12/9/02 [1569856] Order filed by Judges Ebel,
Anderson and Henry denying Petition
for rehearing in banc.

12/13/02 [1571310] Appellant’s motion filed by
Appellant United States to stay exe-
cution of the mandate until 3/10/03 pend-
ing petition for certiorari.

12/18/02 [1572403] Order filed by Judges Ebel,
Anderson, and Henry granting appel-
lant’s motion to stay execution of the
mandate until 3/10/03 [1571310-1].

*  *  *  *  *
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF COLORADO

No.  01-CR -228-1

UNITED STATES OF AMERICA, PLAINTIFF

v.

SAMUEL FRANCIS PATANE, DEFENDANT

DOCKET ENTRIES

________________________________________________
DOCKET

DATE NUMBER PROCEEDINGS
________________________________________________

6/8/01 1 COMPLAINT against Samuel
Patane signed by Magistrate
Judge Boyd N. Boland AUSA
Suneeta Hazra

*  *  *  *  *

6/19/01 6 INDICTMENT by USA Counts
file against Samuel Franis
Patane (1) count (s) 1 (pc)

6/20/01 8 COURTROOM MINUTES OF
ARRAIGNMENT/DETENTION
before Magistrate Judge O.E.
Schlatter;  NOT GUILTY plea
entered

*  *  *  *  *
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________________________________________________
DOCKET

DATE NUMBER PROCEEDINGS
________________________________________________

7/9/01 12 MOTION To Suppress (Evi-
dence by) Samuel Franis
Patane

7/17/01 13 RESPONSE by USA motion to
Suppress Evidence

*  *  *  *  *

10/3/01 28 COURTROOM MINUTES OF
ORAL RULING before Judge
Walker D. Miller; ORDER:
GRANTING Motion to Sup-
press Evidence

*  *  *  *  *

10/29/01 32 APPEAL Notice to C/A by USA
from the Order suppressing
evidence
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLORADO

Criminal Case No.  01-CR-228

UNITED STATES OF AMERICA, PLAINTIFF

v.

SAMUEL PATANE, DEFENDANT

INDICTMENT

18 U.S.C. § 922 (g)(1)

The Grand Jury charges that:

COUNT ONE  

On or about June 6, 2001, in the State and District of
Colorado, the defendant, SAMUAL FRANCIS PATANE,
having previously been convicted in the District (Court)
of El Paso County, Colorado, in Case Number 98CR64
of Possession of Scheduled II Controlled Substance, a
crime punishable by imprisonment for a term exceeding
one year, did unlawfully and knowingly possess, in and
affecting interstate commerce, a firearm to wit:  a Glock
Model 22, 40mm caliber pistol, bearing serial number
RE377.

All in violation or Title 18, United States Code,
Section 922(g)(1) and 924(a)(2).



6

A TRUE BILL:

/s/  ILLEGIBLE   ______________
FOREPERSON

RICHARD T SPRIGGS
United States Attorney

SUNEETA       HAZRA   
By: SUNEETA HAZRA

Assistant U.S. Attorney
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DATE:  May 17, 2001

DEFENDANT   : Samuel Patane

AGE    :

ADDRESS  : Colorado Springs, Colo-
rado

OFFENSE   : Count I: 18 U.S.C.
922(g)(1) Possession of a
firearm by a convicted
felon.

LOCATION OF OFFENSE   : Denver, Colorado

PENALTY   : Count I:  NMT 10 years
imprisonment; $250,000
fine, or both; NMT 3 years
supervised release, $100.00
Special Assessment Fee

AGENT  : Richard Marianos
Assistant U.S. Attorney

AUTHORIZED BY:  Suneeta Hazra
Assistant U.S. Attorney

ESTIMATED TIME OF TRIAL   :

X            five days or less

_____ over five days

THE GOVERNMENT

X              will seek detention in this case

_____ will not seek detention in this case

The Statutory presumption of detention is or is not
applicable to this defendant.

OCDETF CASE: ___ Yes    X             No
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLORADO

Criminal Action No.  01-CR-228

UNITED STATES OF AMERICA, PLAINTIFF

v.

SAMUEL PATANE, DEFENDANT

REPORTER’S TRANSCRIPT
HEARING ON MOTIONS

Proceedings before the HONORABLE WALKER D.
MILLER, Judge, United States District Court for the
District of Colorado, commencing at 2:00 p.m., on the
27th day of September, 2001, in Courtroom C-203,
United States Courthouse, Denver, Colorado.

APPEARANCES

Sunseeta Hazra, Assistant United States Attorney,
1225 17th Street, Suite 700, Denver, Colorado 80202,
appearing on behalf of Plaintiff.

Virginia Grady, Federal Public Defender, 1099 18th
Street, Suite 300, Denver, Colorado 80202, appearing on
behalf of Defendant.

Proceeding Recorded by Mechanical Stenography,
Transcription Produced via Computer by Janet

Morrissey, 1929 Stout Street, Room C-109, Denver,
Colorado, 80294, (303) 893-2835
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[2]

PROCEEDINGS

THE COURT:  We are here on Case No. 01-CR-228,
United States of America versus Samuel Patane, I
guess is it. Is that the right pronunciation?

MS. GRADY:  It looks like it would be, but actuallyit’s
pronounced Patane.

THE COURT:  Patane?

MS. GRADY:  Patane, correct.  I am sure I will mis-
pronounce it for the entire hearing, but it’s correctly
pronounced Patane.

THE COURT:  Counsel, enter your appearance.

MR. HAZRA:  Sunseeta Hazra for the United States.
With me is Richard Marianos from the ATF.

MS. GRADY:  Virginia Grady along with Mr. Patane.

THE COURT:  We are here for hearing on the defen-
dant’s motion.  Does either side wish sequestration of
witnesses?

MS. GRADY:  We do, Your Honor, and we are re-
questing sequestration of witnesses.

MR. HAZRA:  No opposition.

THE COURT:  All right.  Who are these people in the
courtroom? Need they be sequestered?

MR. HAZRA:  None of them are testifying, Your
Honor.

THE COURT:  Do we have an order out?

THE COURT DEPUTY:  Yes, Your Honor.  It’s on the
door.

THE COURT:  All right.  This concerns evidence that
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[3]

the government would sponsor.  Is the government pre-
pared to put on testimony in support of this evidence?

MR. HAZRA:  Yes, Your Honor.

THE COURT:  Please proceed.

MR. HAZRA:  First, Your Honor, I think you should
know that defense counsel and I stipulated to exhibits
that are in front of you.  We would call Officer Tracy
Fox.

THE COURT:  The Exhibits A through J are stipu-
lated?

MS. HAZRA:  Yes, Your Honor.

THE COURT:  All right.  Exhibits A through J are
admitted.

(Tracy Lynn Fox was sworn.)

THE WITNESS:  I do.

THE COURT DEPUTY:  Please state your full name
and spell your last name for the record.

THE WITNESS:  Full name is Tracy Lynn Fox,
F-O-X.

DIRECT EXAMINATION

BY MS. HAZRA:

Q. Good afternoon, Officer Fox.  Where are you em-
ployed?

A. City of Colorado Springs as a police officer in
Colorado Springs.

Q. How long have you been so employed?

A. Approximately a year and a half, a little bit over.
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Q. In that capacity did there come a time when you
needed to investigate a complaint complaining that
Samuel Patane had [4] violated a temporary restraining
order?

A. Yes.

Q. How did you first hear about this complaint?

A. I was called, dispatched as a call for service by the
victim.

Q. Who is the victim?

A. Linda O’Donnell.

Q. What happened when you received the dispatch
call?  Where did you go?

A. I went to her residence.  I can’t remember the
exact address.  And I responded to her house and she
was there, and she explained to me what happened.

Q. And what did she tell you happened?

A. She told me that Mr. Patane had been previously
picked up on a charge of domestic violence and she had
a restraining order against him at the time.  And he had
called her and violated that restraining order.

Q. Who was she in relation to the defendant?

A. They were ex-girlfriend and boyfriend.

Q. And was she the subject of this restraining order?

A. Yes.

Q. And how long was the temporary restraining order
in effect?

A. It was in effect for 72 hours after he is let out of
jail.
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Q. During this time is when you received this
complaint?

A. Correct.

[5]

Q. What did she tell you happened?

A. She said that she had gotten a phone call, and when
she answered the phone the person hung up. She did a
star 57 and then a star 69, and she recognized the phone
number as that of Mr. Patane’s.

Q. How did that violate the restraining order, that
conduct?

A. He is instructed by the Judge when he is let out of
jail to have no contact whatsoever with the victim,
either by phone, indirectly or directly.

Q. I would like you to look at Exhibit B in the black
notebook in front of you. It’s white, sorry.  It’s a front
and back. What is this document?

A. This is the actual domestic violence summons that I
completed.

Q. What day did you complete this?

A. On the 6th—6th of June.

Q. When did you complete this in relation to your
conversation with Ms. O’Donnell?

A. Immediately while I was there, I completed it after
she had completed her statement.

Q. What is the second page, Probable Cause Affidavit?
What is that?

A. That is my probable cause to believe that he
violated the restraining order, which is what I have
notarized and then placed him into jail with.
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[6]

Q. If you would look at Exhibit A, please, what is that
document?

A. This is the statement that the victim, Linda
O’Donnell, filled out and signed.

Q. When did she fill that out?

A. While I was there on the 6th of June.

Q. What is Colorado Springs Police Department policy
in domestic violence cases?

A. We take the statement.  We complete the sum-
mons.  And we immediately attempt to contact the
suspect to place him under arrest.

Q. When you say, “We complete the summons,” that’s
the document Exhibit B?

A. Correct.

Q. Why did you immediately attempt to place the
suspect under arrest?

A. Because they are—that is policy.  And they are
normally, as in this case was, they were

afraid for their safety or their life.

Q. What else did Ms. O’Donnell tell you concerning
that?

A. With regard to being afraid for her safety or life?

Q. Yes.

A. She said that she knew that Mr. Patane had pur-
chased a gun because she went to a gun show with him
and that he purchased it there with her, and that he
presently had it on him.   And [7] she also mentioned
that he had a list of other people that he wanted to kill
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and that she was afraid that he was going to come back
and kill her as well.

Q. So based on this conversation with Ms. O’Donnell
and filling out the summons, what did you do?

A. She told me that he worked at Phil Long Ford
until, I believe it was, approximately 5:00 o’clock, and so
I attempted to go to Phil Long Ford. Before I got there
I found out he was not at work, so I went over to his
residence.

Q. Where is his residence?

A. His residence is 837 East Vermijo.

Q. Is that in Colorado Springs?

A. In Colorado Springs.

Q. Who was with you at the time you went there?

A. I went with Officer Mulso. Officer Mulso met me
there and Josh Benner got in my vehicle as well.

Q. Who is Josh Benner?

A. He is an officer with the Colorado Springs Police
Department temporarily with ATF.

Q. Was this the same day that you went over to the
house?

A. Yes, it is.

Q. What happened when you got to the house?

A. I knocked—myself and Officer Mulso were at the
front door, and I knocked — and Officer Benner went to
the rear of the residence in case Mr. Patane attempted
to run.  And Officer [8] Mulso and I knocked on the
door.  A female came to the door.

Q. What were you wearing at the time?
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A. I was wearing my uniform, police uniform.

Q. What was Officer Mulso wearing?

A. His police uniform.

Q. Please continue. What happened when the woman
came to the door?

A. I asked if Mr. Patane was there, and she said that
he was. And she went to get him and he came out to the
door.

Q. What happened when he got to the door?

A. We asked him to step outside because we wanted
to talk to him about this incident.  And I asked him
what happened, and he said—he denied having made
the phone call.  And I told him that he was under arrest
and I asked him if he had his ID and if he would like to
get his shoes on.

Q. Do you see Mr. Patane in the courtroom today?

A. Yes, I do.

Q. Could you please identify him by where he is
sitting and what he is wearing?

A. This gentleman right here with the maroon shirt
and black pants.

MS. HAZRA:  Could the record reflect the witness
has identified the defendant?

THE COURT:  It so reflects.

Q.Where were you when you placed him under arrest?

[9]

A. On the porch, the front porch.

Q. Could you please look at—I think it’s marked
Exhibit F in the notebook.  What is that a picture of ?
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A. That’s the—that’s Patane’s—the front of his house.

Q. Is that the area where you placed him under
arrest?

A. Yes.  You see the dark area right up there which is
a cement porch, that’s right below the door right there.

Q. What happened after that?

A. Mr. Patane started to go back into his bedroom to
get his ID and his shoes, and I followed him in along
with Officer Mulso. And in Mr. Patane’s bedroom he
started crying and yelling and saying things weren’t
fair and that we were ruining his life.

And he started basically to freak out, and so for our
safety we put him into handcuffs right there in the
bedroom. He told me where his ID was and we—I got
the ID out.  And he refused to put his shoes on so for
our safety we went ahead and took him back outside
without his shoes.

Q. And at some point in time did Detective Benner
come up?

A. When we were up on the grass, we had taken him
off the porch already and were starting to walk him into
the yard, that’s when I called for Officer Benner to
come up to the front of the house if he wanted to talk to
Mr. Patane.

Q. And after Detective Benner was done with all his
conversations with the defendant, what did you end up
doing [10] with the defendant?

A. I placed him in the back of my police cruiser, and I
brought him into jail and booked him into jail.

Q. What charge did you book him on?

A. Domestic violence, violation of restraining order.
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Q. While you were inside the house with the defen-
dant getting his shoes, did you ask him permission to
search his house at all?

A. No, I didn’t.

Q. Did you seize anything from the house?

A. No, I didn’t.

Q. And how did you let the defendant know he was
under arrest when he was outside on the porch?

A. I told him he was under arrest for domestic vio-
lence, violation of restraining order.

MS. HAZRA:  If I could have one moment, Your
Honor.  I have no further questions.

THE COURT:  Cross-examination?

CROSS-EXAMINATION

BY MS. GRADY:

Q. Officer Fox, what did you do before you were a
police officer for Colorado Springs?

A. I was a systems analyst with Computer Technology
Associates.

Q.At the time that—on the day you arrested Mr.
Patane —[11] and I am going to call who you call Mr.
Patane Mr. Patane so you know who we are talking
about—the day you arrested Mr. Patane, how long had
you been an officer with the Colorado Springs Police
Department?

A. Just over a year.

Q. Now, are you telling us that it is the policy of the
Colorado Springs Police Department for officers to
enable themselves with probable cause to arrest and—
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let me rephrase the question.  You have told us that
you filled out a statement of probable cause after you
interviewed Ms. O’Donnell, correct?

A. After she completed her statement, correct.

Q. Are you telling us that the Colorado Springs Police
Department teaches you that that’s all you need to do
before going out to arrest an individual?

A. No.

Q. Does the Colorado Springs Police Department
teach you to verify a claim made by an individual when
that individual makes that claim?

A. It puts—it empowers us with the ability to make a
decision for ourselves to gather probable cause to make
the arrest.

Q. All right.  Well, let’s talk about what it is that Ms.
O’Donnell told you on the 6th of June.  First of all, you
were dispatched to her house by the main dispatcher
office?

A. Correct.

[12]

Q. So does that mean that Ms. O’Donnell made a 911
call to the Colorado Springs Police Department?

A. She could possibly have called the non-emergency
line.

Q. Do you have any idea how or who she called to—in
order or what she did to have you dispatched to her
home?

A. No, I don’t.

Q. Did you ask her what she did to have you dis-
patched to her home?
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A. No.

Q. When you interviewed Ms. O’Donnell, she was com-
plaining to you about a telephone call that she received
two days earlier, correct?

A. Correct.

Q. So the violation she claims occurred did not occur
on the day you were dispatched to her home, did it?

A. Correct.

Q. What she told you was that a party called her
house, correct?

A. She received a phone call, correct.

Q. And whoever it was who called her did not speak to
her, correct?

A. Correct.

Q. And in fact, in her own handwritten statement
which appears in Defendant’s Exhibit A, she does not
refer to the caller as Mr. Patane at all, does she?

[13]

A. No, she doesn’t.

Q. You took this statement from her, correct?

A. Correct.

Q. She refers to the caller as the other party, doesn’t
she?

A. Yes.

Q. What she tells you is that she recognized the
telephone number as that being the telephone number
of Sam Patane, correct?

A. Correct.
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Q. Did you call US West or whatever telephone com-
pany services Colorado Springs to verify the person
who subscribed to that number?

A. No, I didn’t.

Q. So at the time that you arrested Mr. Patane, did
you have any idea who, if anyone, that telephone
number was subscribed to?

A. I based it on her belief that it was Mr. Patane’s
telephone number.

Q. So your answer is no, you did not have any other
information to verify who subscribed to the telephone
number listed in Defendant’s Exhibit A?

A. Correct.

Q. And I take it that from time to time you have been
trained that the police department can call upon US
West telephone security for information about sub-
scriber information, correct?

[14]

A. Correct.

Q. But you did not take advantage of that opportunity
on this day?

A. No, I didn’t.

Q. Was this a—was the 6th of June a workday?

A. Yes.

Q. And when you were at Ms. O’Donnell’s home, had it
yet reached 5:00 o’clock in the afternoon?

A. It was my workday. I don’t know if it was a
weekday.
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Q. Would it be safe to say it was a Monday or a
Tuesday?

A. I don’t know.

Q. Do you have any idea who—or at the time that you
arrested Mr. Patane, did you have any idea who, if
anyone, would have had access to the telephone number
listed in Defendant’s Exhibit A by Ms. O’Donnell?

A. No.

Q. So at the time that you arrested Mr. Patane, based
on Ms. O’Donnell’s claim, you could not say who, if
anyone, had called Ms. O’Donnell between the dates of
June 3rd and June 6th, correct?

A. Correct.

Q. Did you, prior to your arrest, traveling to arrest
Mr. Patane, obtain a photograph of him?

A. No, I didn’t.

Q. Would that explain why it was that Mr. Patane was
required [15] to go get his identification at the time that
you got to his house?

A. No, ma’am. We give them the opportunity to pro-
vide the identification card.  We have also made arrests
without the identification card.

Q. Did you ask Mr. Patane at the time he came to the
door whether he was, in fact, Sam Patane?

A. Yes, ma’am, I did.

Q. And are you trained to verify that the person you
are arrested is the person that you intend to arrest?

A. Definitely.

Q. And would that then explain why it is that Mr.
Patane was going to get his identification?
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A. He was getting his identification because I asked
him if he had any ID.

Q. And having asked him if he had identification, he
then turned to go back in the house, correct?

A. Correct.

Q. And you on your own accord followed him, did you
not?

A. Correct.

Q. At this point in time what you are telling us is you
had told Mr. Patane he was under arrest or that you
were going to arrest him, correct?

A. That he was under arrest, correct.

Q. But you had not actually put handcuffs on him?

[16]

A. That’s correct, but he was still under arrest.

Q. And being under arrest, you then of your own
accord and without invitation from Mr. Patane followed
him back into his house, correct?

A. He was in my custody and control at that time, yes.

Q. It is at the point—and Mr. Patane’s identification is
somewhere in his bedroom, is it not?

A. Correct.

Q. There was a photograph of Mr. Patane’s bedroom
in Defendant’s Exhibit J.  Is that photograph of his
bedroom?

A. It could be.  The bed was in a different position and
I don’t know where the—the items in the bedroom
were, but the bed was turned up against the wall.
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Q. Other than the position of the bed in the room, was
that the room where you followed Mr. Patane to get his
identification?

A. I don’t recognize the bedding.

Q. Do you recognize the room?

A. It could be any room.  No, I don’t recognize it as
what I saw when I went there that day.

Q. Didn’t we just show you this photograph 20 min-
utes ago before Judge Miller came out?

A. Yes, you did.

Q. Did you tell either me or Ms. Hazra you didn’t
recognize this photograph?

[17]

A. No. I heard you say that it was his bedroom and the
bed was in a different position, but—

Q. Do you dispute this, that this is his bedroom?

A. No.

Q. Was there any other room you followed Mr. Patane
to after you followed him into the house?

A. No.  I just went through the living room right into
his bedroom.

Q. Let’s back up to Defendant’s Exhibit I.  Is that the
front—I am sorry.  Are you there?

A. Yes.

Q. Is Defendant’s Exhibit I a picture of the front door
of Mr. Patane’s home?

A. Yes.

Q Does that photograph look familiar to you?
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A. Not in particular.

Q. Do you remember the events of this day inde-
pendent of—other than your report?

A. Yes, I do.

Q. You were asked to look at this photograph before
we started court as well, correct?

A. Correct.

Q. How about Defendant’s Exhibit H, does that look
familiar to you as a place you had been before?

A. It looks the same as I, except some things are a
little [18] different.

Q. Does that appear to be the front door of Mr.
Patane’s house?

A. Yes.

Q. And do you recall—and please feel free to use the
photograph to refresh your recollection—whether the
front door opens out to the front porch?

A. It shows that it opens out.

Q. Now, please turn to Defendant’s Exhibit G. Is that
the living room of Mr. Patane’s home?

A. Yes, it is.

Q. Mr. Patane rents a room in this house, does he not?

A. He lives there is all I know.

Q. Prior to arresting Mr. Patane, did you do anything
to determine whether, in fact, he does live there?

A. That is the address that was on his identification
card.

Q. Well, but of course you got that after you arrested
him, didn’t you?
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A. I had his date of birth before when I got it from
Linda O’Donnell, and I ran him on the computer sys-
tem. So I can get all his information from the computer
system.

Q. Did the computer system give you this particular
address?

A. Yes, it did.

Q. What computer system is that?

A. That’s the computer system that’s in my cruiser.
That is [19] linked back to his driver’s license.

Q. All right.  When is it that you accessed this com-
puter system?

A. When I made sure that there was an actual
restraining order against him from Linda O’Donnell.

Q. Did you—let’s talk about this restraining order.
The restraining order was a temporary restraining
order, correct?

A. Correct.

Q. It was a restraining order issued as a temporary
condition of bond following his release from jail on June
the 3rd, 2001, was it not?

A. Correct.

Q. Did you actually read the restraining order before
you went to arrest Mr. Patane?

A. I believe I did.  She had a copy of it there with her.
And when you run it on the computer, it does come up
on the computer system as well to verify.

Q. Did you take it with you when you went to arrest
Mr. Patane?

A. No, I did not.
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Q. Can you tell us today what the exact words of the
no-contact order on the restraining order are?

A. No, I cannot.

Q. When you—getting back to Defendant’s Exhibit G,
when you enter the house, you have to walk through
this living room to [20] get to the bedroom where Mr.
Patane kept his identification card, correct?

A. Yes, ma’am.

Q. Are you familiar with the service that star—
pushing the numbers star 57 on a telephone provides?

A. Yes.

Q. What does that service provide?

A. It serves as a documentation of the phone call that
had just been placed.

Q. What kind of documentation?

A. I don’t know what correct terminology there is.

Q. Well, Ms. O’Donnell told you that she pushed star
57 and then she pushed star 69, correct?

A. Star 57 actually shows a documentation of where—
of the phone call that was made.

Q. Did you—

A And that’s with the telephone company. Star 69
shows the phone call, tells the caller who made the
phone call.

Q. Do you know whether one of these two numbers
actually traces the call that was made?

A. Star 57.

Q. All right.  And did you make any effort at all to see
whether there was, in fact, a record of this particular
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call being made from the number provided by Ms.
O’Donnell?

A. No, I didn’t.

[21]

Q. Had you ever done that?

A. Yes, I have.

Q. And what did you find out?

A. A telephone number of a person who made a bomb
scare.

Q. I am sorry?

A. You asked if I ever—

Q. I am asking you in this particular case did you
contact US West to verify whether, in fact, a telephone
call had been made and traced?

A. No, I did not.

Q. You have never done that?

A. Not in this case, no.

Q. Other than your conversation with Ms. O’Donnell,
did you receive any other information to verify the
complaint that Ms. O’Donnell was making against Mr.
Patane?

A. No, ma’am.

Q. Did Ms. O’Donnell tell you—you have talked to us
about claims or accusations Ms. O’Donnell made re-
garding a gun, correct?

A. Yes.

Q. Ms. O’Donnell told you that she was with Mr.
Patane when the gun was purchased, correct?
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A. Correct.

Q. Did Ms. O’Donnell mention to you that at that time
she was on bond for a case out of the State of
Wisconsin?

[22]

A. No.

Q. Are you aware that at the time Ms. O’Donnell was
on bond for a case out of Wisconsin?

A. I am aware now.

Q. Would you please look at the exhibits that are
marked as Defendant’s Exhibit D.

A. Okay.

Q. Is Defendant’s Exhibit D a reflection or a copy of
the court documents pertaining to the case filed against
Linda S. O’Donnell in the State of Wisconsin?

A. It appears to be.

Q. And was it, at the time that you interviewed Ms.
O’Donnell, conditioned upon that she not possess a
weapon herself?

A. Correct.

Q. Did she make any reference to this problem she
had at the time that you interviewed her?

A. No.

Q. And prior to your arresting Mr. Patane, did you
run a criminal records check on the NCIC, National
Crime Information Center computer?

A. No.

Q. So at the time that you arrested Mr. Patane, you
had done nothing to verify the reliability of the
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information that Ms. O’Donnell provided to you, had
you?

A. That’s correct.

[23]

Q. Did Ms. O’Donnell tell you when exactly it was that
she had last seen this firearm she described?

A. No.

Q. Did Ms. O’Donnell tell you when it was that she had
last seen Mr. Patane?

A. No.

Q. Are you the person who arrested Mr. Patane?

A. Yes.

Q. Was Officer Benner with you when you arrested
Mr. Patane?

A. No.

Q. Was Officer Benner, was he still someplace behind
the house to make sure Mr. Patane wouldn’t escape out
the back door?

A. Correct.

Q. How long after you arrested Mr. Patane in his
bedroom did you—or you said his home, wherever you
want to say you arrested him, how long was it that
Officer Benner came around to converse with you?

A. Approximately five minutes.

Q. And at that point in time you had already had
conversation with Mr. Patane, correct?

A. Conversation? I placed him under arrest.

Q. You told him what you were there for, didn’t you?



30

A. Yes.

Q. You told him you were there because Linda
O’Donnell had claimed he had violated the restraining
order, correct?

[24]

A. Yes.

Q. And he told you that was not true, didn’t he?

A. Yes.

Q. Did you, prior to telling him what he was under
arrest for and why you were there, advise him of his
Miranda rights?

A. No, I didn’t.

Q. At any time during your contact with Mr. Patane
did you advise him of his Miranda rights?

A. No, I didn’t.

Q. And when you escorted him into the bedroom, I
understand you say he became very upset and started
to cry.

A. Yes.

Q. Were you present when Officer Benner questioned
Mr. Patane about a gun?

A. Outside, yes.

Q. That was after you had put the handcuffs on Mr.
Patane and taken him back outside?

A. Correct.

Q. What Officer Benner did was he told Mr. Patane, in
addition to arresting him for violating the restraining
order, that he wanted to know where the gun was,
correct?
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A. He read him his rights because he was going to ask
him some questions.

Q. All right.  Did Officer Benner get through the pro-
cess of reading Mr. Patane his rights?

[25]

A. No.

Q. How far along did he get?

A. I believe the first sentence, because Mr. Patane
said that he knew his rights.

Q. And Officer Benner quit reading the Miranda
rights after that, didn’t he?

A. And he asked him, “So you know your Miranda
rights,” and Mr. Patane said, “Yes, I do.”

Q. Following that initial conversation, Officer Benner
then began to question Mr. Patane about the where-
abouts of the gun, didn’t he?

A. Yes.

Q. And Officer Benner told Mr. Patane that it would in
so many words assist him and assist his problem if he
went and got the gun for Officer Benner, didn’t he?

A. No.

Q. Didn’t he tell—didn’t Officer Benner tell Mr.
Patane, “If you want to put yourself in front of this
domestic violence situation, go and get the gun”?

A. No.

Q. The words “get yourself in front of the domestic
violence situation” never came out of Officer Benner’s
mouth?
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A. He said, “Get yourself in front of the situation.”  He
didn’t say, “If you want to get yourself in front of the
situation.”

[26]

Q. Tell me exactly what he said using those words.

A. I can’t tell you exactly what he said, but he didn’t
ask him and he didn’t give him any favors or offers in
my case.  My case was separate from what Josh Benner
was there for.

Q. So Josh Benner wasn’t there to arrest him for
violation of a restraining order at all, was he?

A. Correct.

Q. He was there to basically seize a firearm, correct?

A. Talk to him about where the gun was.

Q. Is that right, Officer Benner—I am not sure I am
using the correct title for him, but Detective Benner
went to Mr. Patane’s house in order to investigate his
possession of a firearm, correct?

A. Correct.

Q. And to seize that firearm, correct?

A. I am not sure about the seize.

Q. Was there a discussion prior to arresting Mr.
Patane about which one of you was going to go to the
front door and who was going to go around back?

A. I told Officer Mulso that he was coming to the front
and Josh would go to the back.

Q. When you were arresting—when you followed Mr.
Patane into his house, did Officer—Mulso, is that?

A. Mulso, yes.
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Q. Did he follow Mr. Patane into the house, too?

[27]

A. Yes.

Q. Did Officer Benner ever come into the house?

A. Not at that point.

Q. Well, did there come a point in time when Officer
Benner did go into the house?

A. After Mr. Patane told him where the gun was and
that he could go get it.

Q. And when Mr. Patane told Officer Benner where
the gun was, this was after a series of questions
involving the gun and where it was, correct?

A. Yes.

Q. So let me just make sure I am clear.  You arrested
Mr. Patane for a crime you did not observe, correct?

A. Correct.

Q. And a crime that you had not corroborated in any
way, correct?

A. Correct.

Q. And you arrested him outside of his home and
inside of his home, correct?

A. No.

Q. You arrested him outside of his home and then
moved him inside—and then go ahead.  You tell me in
your words.

A. I arrested him outside, gave him the opportunity to
get his shoes and his ID.

Q.And you followed him into his house without any
invitation [28] by him, correct?
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A. He was already under arrest and control, under my
control.

Q. So your answer is yes, you did follow him into the
house without any invitation by Mr. Patane?

A. Sure.

MS. GRADY:  Thank you. I don’t have any other
questions.

THE COURT:  Redirect?

MS. HAZRA:  Just one minute, Your Honor.

REDIRECT EXAMINATION

BY MS. HAZRA:

Q. Officer Fox, did you ask the defendant any
questions after you had him under arrest?

A. No, ma’am.

Q. You didn’t seek to interview him in any way?

A. No, ma’am.

Q. I just want to turn again to Exhibit B, is it?  Could
you look briefly at it?

A. Yes.

Q. When you take this down, what is on the back page?
What is that bottom box?  You are swearing that it’s
true or—

A. That’s correct.  I am notarizing, swearing that it’s
true, that what I stated is true.

Q. And what is this document?

A. This is the Probable Cause Affidavit to place him
under [29] arrest.
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MS. HAZRA:  Thank you.  I have no further
questions, Your Honor.

MS. GRADY:  No, I have no questions.

THE COURT:  May this witness be excused?

MS. HAZRA:  Yes, Your Honor.

MS. GRADY:  Yes.

THE COURT:  You are excused.  Thank you for your
testimony.

MS. HAZRA:  Detective Josh Benner.

(Josh Benner was sworn.)

THE WITNESS:  I do.

THE COURT DEPUTY:  Please state your full name
and spell your last name for the record.

THE WITNESS:  My name is Detective Benner, Josh
Benner; last name, B-E-N-N-E-R.

DIRECT EXAMINATION

BY MS. HAZRA:

Q. Good afternoon, Detective Benner. Where are you
employed?

A. I am employed with the Colorado Springs Police
Department.

Q. How long have you been there?

A. About four and a half years now.

Q. What is your current assignment?

A. I am assigned with the Bureau of Alcohol, Tobacco
& Firearms/Colorado Springs Police Department gun
interdiction [30] unit.

Q. What are your responsibilities in that capacity?
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A. To investigate all gun and narcotic, federal gun and
narcotic investigations.

Q. Do you work primarily with ATF agents?

A. Yes, ma’am, I do.

Q. In that capacity as working with the ATF agents,
did you become involved in an investigation of a Samuel
Patane?

A. I did.

Q. Do you see him in the courtroom today?

A. Yes, ma’am, I do.

Q. Can you please identify him by where he is sitting
and article of clothing?

A. He is sitting right next to defense counsel with a
red shirt on.

MS. HAZRA:  Could the record reflect the witness
has identified the defendant?

THE COURT:  So reflects.

Q. When did you first hear about the defendant?

A. ATF Agent in Charge Rich Marianos contacted me,
stated he was informed by probation, a probation
officer, that a person by the name of Samuel Patane
was a convicted felon and was in possession of a fire-
arm.

Q. Did Case Agent in Charge Marianos get any other
information from the probation officer?

[31]

A. He stated that probation officer had him on his
current probation list, and there might be a temporary
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restraining order involved and another domestic
violence complaint involved in the process.

Q. Did they give you any names of victims or anyone
else involved?

A. Yes.  The victim was Linda O’Donnell, in which
ATF Resident in Charge Marianos gave me her phone
number.

Q. After probation told Rich Marianos that he might
have a gun, he told you the substance of this infor-
mation?

A. Correct. He gave me the information and asked me
to contact O’Donnell and reference that firearm.

Q. What was your—

A. Just to verify the information the ATF had given
ATF Agent Marianos and just more information about
the gun and Samuel Patane.

Q. When did you go to contact Ms. O’Donnell?

A. Right after I was given the information, I con-
tacted her by phone.

Q. Do you recall the date?

A. I believe June 6. I don’t recall exactly the time.

Q. Of this year?

A. Yes, ma’am.

Q. When you called her on the phone, what did you
talk to her about?

[32]

A talked to her about the gun, and she stated that she
had been with him when he bought a 9-millimeter or a
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.40 caliber Glock at a gun show a month prior in
Colorado Springs.

Q. What else did she say concerning the gun?

A. She stated that he had carried it with him most of
the time and that she believed he wasn’t supposed to
have a gun even though he never told her that, but
because there was a domestic violence claim she
pressed on him in September of 2000, I believe, he was
not supposed to have a gun.

Q. Did she tell you he had ever shot it?

A. She stated she never witnessed him shooting it, but
that he had told her that he had shot it.

Q. And at this time what did you know about the
defendant’s criminal history?

A. Just that from probation that he was a convicted
felon and/or domestic violence conviction and that he
was on probation at that time.

Q. So at that time did you know if he was prohibited
under the federal law from possessing a firearm?

A. If he was convicted, yes, he was prohibited.

Q. Based on this information concerning the Glock
pistol, what did you do?

A. I continued the investigation at that point. Ms.
O’Donnell stated Officer Tracy Fox was there taking a
violation of the restraining order.  At that point I talked
to her a little bit [33] and was informed he had worked
at Phil Long Ford.

Q. Who is he?

A. Samuel Patane worked at Phil Long Ford down in
Motor City at Colorado Springs.  At that point I told
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Resident Agent in Charge Rich Marianos about that
and we responded to the Phil Long Ford.

Q. Was the defendant there when you got there?

A. No, he was not.

Q. Where did you go next?

A. At that point I contacted Officer Fox and again
stated that we didn’t have any contact with him.  She
stated she was going to go out to his house.  And I
asked her if I could meet her there and talk to Sam
Patane at that point, and she stated yes.

Q. Who went with you to the house?

A. Myself, Officer Fox and another officer. I don’t
remember his name.

Q. Were you in uniform at the time?

A. No, ma’am.  I was in plain clothes.

Q. Where did you go when you first got to the house?

A. I was instructed to go to the back in case Mr. Patane
decided to run at any case, and so I went to the back of
the residence.  I believe it’s 827 East Vermijo and while
Officer Fox and the other officer went to the front.

Q. Did there come a time when you left the back of the
house?

A. Yes, ma’am, after I heard voices and Tracy Fox
stated [34] everything was okay and he was in the
front, then I responded to the front of the residence.

Q. Approximately how long was that time period?

A. Five, six minutes, maybe.

Q. When you got to the front, where was everyone?
Who was out there?
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A. They were out in the yard near—there is a gate at
the front of their yard and he was near to the gate and
the house.

Q. Who was “he”?

A. I am sorry, Samuel Patane.

Q. Who else was out there?

A. Officer Fox and the other CSP officer.

Q. Was there anybody else out there?

A. There was another lady.  I thought it was his
mother or someone else related to him in the front of
the doorway.

Q. When you got there, what was the defendant— was
he in handcuffs?

A. Yes, he was.

Q. What did you first say to him?

A. I identified myself.  I had my badge around my neck,
stated I was with the ATF gun interdiction unit and I
was there to talk to him. At that point I started to read
him his rights. I said, “You have the right to remain
silent.”  He stated, “I know my rights.”  I said, “You
know your rights?”  He said, “Yeah, I know my rights.”

[35]

Q. How much of his rights did you read him?

A. I just said, “You have right to remain silent.”  He
was very concerned about the domestic violence com-
plaint.

Q. And after he stated that he knew his rights and you
affirmed that, what did you do?
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A. I just asked him—I was interested in the guns that
he owned and he stated, “That .357 is already in police
custody.”  I said, “I am more interested in the Glock.”

Q. Let’s go back.  What is the .357?

A. It was another firearm that I found out later from
Ms. O’Donnell that he had in his possession and in-
volved in some kind of a automobile theft and was
recovered by the police department, Colorado Springs
Police Department.

Q. So after you said you mentioned the Glock.  What
did he say in response?

A. He said, “I am not sure I should tell you anything
about the Glock because I don’t want you to take it
away from me.”

Q. What did you say?

A. I said, “In order to be truthful about this whole
matter—you have been truthful up to this point—I
need to know about the Glock.”

Q. What happened next?

A. He stated, “The Glock is in my bedroom on a shelf,
on the wooden shelf.”

Q. What did you—

[36]

A. I asked him if I could have permission to go get the
Glock.  He said, “Yes.  Again, it’s on the wooden shelf in
my bedroom.”

Q. What happened after you received permission to go
in and get the firearm?

A. I went in.  I believe the other lady followed in be-
hind me.  I went into his room.  There is a gray case on
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the second level of his wooden shelf behind some
magazines.  I opened it up, saw there was a Glock .40 in
there. I turned to the lady, said, “Is there anything else
in the room I should know about that you know about?”
She said, “I didn’t even know about the gun.”

Q. How did you know where to find the gun again?

A. Sam Patane told me.

Q. You asked him if you could go get it?

A. Yes, ma’am.

Q. After you recovered the gun, what did you do?

A. Brought the gun out to him to show he had the gun.
I asked him, “Have you ever used this in a crime?”  He
stated, “No.” I said, “Has Linda O’Donnell ever shot
this gun?” He said, “No.”  I asked him if he shot it.  He
said, “Yeah, a couple times. “I asked him where he got
it.  He said from a gun show about a month earlier.

Q. And then what happened?

A. At that point I told him I wasn’t going to arrest
him for the gun at this point because I wanted to do
some more investigations.  I believe Officer Fox was
going to have to [37] arrest him for—or take him down
to the Criminal Justice Center because of the violation
of the restraining order.

Q. Did you at any point in time threaten the
defendant?

A. No, ma’am.

Q. Did you—were you armed at the time?

A. Yes, ma’am.  I was in plain clothes, but I had my
sidearm to my side.

Q. Did you ever pull out your weapon?
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A. No, ma’am.

Q. Did you ever hit the defendant?

A. No, ma’am.

Q. Did you ever promise him anything?

A. No, ma’am.

Q. Did the woman who accompanied you inside the
house, did she object to you going in the house?

A. No. She just followed me, behind me.

MS. HAZRA:  If I could have one moment.  I have
nothing further.

THE COURT:  Cross-examination?

CROSS-EXAMINATION

BY MS. GRADY:

Q. Detective, you didn’t know who that woman was,
did you?

A. No, ma’am, I did not.

Q. And you hadn’t made any arrangements prior to
going to Mr. Patane’s house to find out who you might
find there, had [38] you?

A. No, ma’am.

Q. So you didn’t even ask this woman if it was all right
to go into the house, did you?

A. No, ma’am, I did not.

Q. Let’s talk about the information that you received
from Special Agent Marianos.

A. Sure.

Q. Special Agent Marianos told you he received a
telephone call from a probation officer?
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A. Yes.

Q. At the time that you arrested Mr. Patane, did you
know what jurisdiction this probation officer worked
in?

A. El Paso County.

Q. At the time you arrested Mr. Patane, you knew
that?

A. I just assumed it because probation calls us all the
time.

Q. That’s not my question. My question is at the time
that you arrested Mr. Patane, did you, in fact, know
what jurisdiction this probation officer worked in?

A. I did not arrest him at the time.

Q. Well, let me rephrase the question.  At the time
that you went to Mr. Patane’s house and had contact
with him, did you actually know what jurisdiction this
probation officer worked in?

A. No, ma’am.

[39]

Q. Did you know at the time that you went to Mr.
Patane’s house whether, in fact, this probation officer
was reporting an observation that he or she made
personally?

A. Whether she saw the gun; is that correct?

Q. Correct.

A. No, ma’am.

Q. So to the extent that this information was relayed
by a probation officer somewhere to Special Agent
Marianos, you had no idea how it was that probation
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officer came to have this particular information, did
you?

A. Correct.

Q. You did write a report summarizing the events of
that day, did you not?

A. Yes, ma’am.

Q. And did you write that report based upon your
conversations with the other people who were present
during the arrest of Mr. Patane?

A. I wrote about those incidents, that’s correct.

Q. In fact, you were actually not present at the point
Mr. Patane was arrested, were you?

A. No, ma’am.  I was in the back.

Q. But in your report, which it appears as Defendant’s
Exhibit C, if you would like to turn to the notebook, you
describe in some detail the events of the arrest of Mr.
Patane, do you not?

A. I just stated that he was arrested by Officer Fox, I
[40] believe.

Q. Well, please—your report is three pages long, isn’t
it?

A. Yes, ma’am.

Q. Please turn to Page 2 of your report.

A. Okay.

Q. In your report, the bottom paragraph of Page 2,
you wrote, Officer “Fox was able to place Patane under
arrest without incident inside the home of Patane,”
correct?

A. Correct.  I did write that.
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Q. Now, I take it that that was based upon infor-
mation that Officer Fox supplied to you, correct?

A. When I came out he was under arrest, so I assumed
that everything was okay because she said everything
was okay, that he was arrested under the domestic
violence, yes.

Q. So your answer is yes, that was based on
information that she supplied to you?

A. Sure.  When I came out he was arrested, in hand-
cuffs, so I assumed he was arrested.  There was no
fight. There was no incident, I guess is what I am
trying to say.

Q. All right.  Well, this is a report that you had re-
viewed by your supervisor, Sergeant Reisler, is it not?

A. Correct.

Q. You are trained not to write and report assump-
tions and guesses, are you not?

A. Correct.

[41]

Q. So you did not have actual conversation with Mr.
Patane until he was in a pair of handcuffs?

A. Yes, ma’am, that’s correct.

Q. And at that time you began to read him his
Miranda rights?

A. Correct.

Q. But it is fair to say that you did not read him his
Miranda rights, correct?

A. He stated he knew his rights. I asked him again,
“Do you know your rights?”  He answered, “Yes.”
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Q. Of course you didn’t know at that time how or in
what context Mr. Patane might think he knew what his
rights were, did you?

A. When somebody tells me he knows his rights, I
believe him.  I said, “You have the right to remain
silent.”  He said, “I know my rights.” I said, “You know
your rights?”  He said, “I know my rights.”

Q. Was there some emergency going on at that point
in time, Detective Benner?

A. I don’t understand what you mean by emergency.

Q. Was there something going on that prevented you
from saying to Mr. Patane, “I understand, pal, but I am
going to read you your rights anyway”?

A. No, ma’am.  He was acting very upset.  I was
trying to calm him down.  I just said, “I need to talk to
you about the gun.” It was very—I was just trying to
get him to calm down [42] because once outside the
home he was very upset.

Q. So because he was very upset, you did not insist on
reading him his rights?

A. Once he said he knew his rights, I did not.

Q. I take it he remained very upset while you began to
question him about a crime more serious than a
violation of a restraining order?

A. He was up and down.  At first he was very upset,
then I would calm him down, ask him some questions.
He would get more upset about the domestic violence
complaint.  I told him I didn’t have a lot to do with the
domestic violence complaint.  I was here to talk to him
about the gun.  So he was up and down as far as being
upset.



48

Q. You continued to talk to him whether he was up or
whether he was down?

A. Yes, ma’am.

Q. And when he was up and down, I take it you are
talking about his objective demeanor?

A. Yes, ma’am.

Q. While he was up and down you told him that you
were there to look for a 9-millimeter gun?

A. I told him I was there to discuss a 9-millimeter or
.40 Glock.

Q. And what you told him—and if you would like to
refresh your memory by turning to Page 3 of your
written report—was [43] that he was being cooperative
to this point.  Those are words in your report, correct?

A. Yes, I did tell him that.

Q. Referring you to the top paragraph of your
report—

A. I have it.

Q. —on Page 3. And your words were, quote, “And to
get in front of the domestic violence case, he needed to
be truthful regarding the location of his firearm”?

A. Correct.

Q. Well, now, I thought you just told us you weren’t
there to investigate a domestic violence.

A. I wasn’t.  I just wanted him to be truthful about
everything.

Q. That is, in fact, what you told him?

A. Correct.
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Q. When you say “get in front of a domestic domestic
violence case,” are you suggesting to him he would be
helping himself regarding that particular charge by
identifying the location of the gun?

A. No, ma’am.  I was just explaining to him he needed
to be truthful about everything, the domestic violence,
the gun, whatever else.  That’s all I was asking him.

Q. Please explain to us what the words “get in front of
the domestic violence case” means?

A. Just to be truthful about everything, to include the
[44] domestic violence case, to include the Glock .40.

Q. Did you explain to Mr. Patane what you meant by
the phrase “get in front of the domestic violence case”?

A. No, ma’am, because at that point he just started to
talk to me about it.

Q. Well, he didn’t actually start to talk to you about it
at that point, did he?

A. He told me where the gun was.

Q. He told you about a .357, didn’t he?

A. Correct.  And I said I was more interested in the
.40 or the Glock.

Q. I would like to back you up to your conversation
with O’Donnell.

A. Sure.

Q. Did you actually, prior to going to Mr. Patane’s
house on the 6th of June, did you actually meet Ms.
O’Donnell in person?

A. Before I went to the house with Ms.—

Q. Yes.
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A. No, ma’am. I contacted her by phone.

Q. Did you, prior to going to see Mr. Patane, do any-
thing to verify the information that Ms. O’Donnell gave
you?

A. I verified the information the probation officer
gave me with the information with Ms. O’Donnell.  I did
not go ahead and verify the information except the fact
that Tracy Fox had a violation of restraining order
signed complaint.

[45]

Q. The probation officer didn’t give you any infor-
mation?

A. He stated that he was a convicted felon and in
reference to a domestic violence complaint.

Q. Prior to going to Mr. Patane’s house, you didn’t
have a conversation with the probation officer, did you?

A. I am sorry, the information the probation officer
gave to Rich Marianos.

Q. When you say you verified that Mr. Patane—I am
not sure what you are talking about here.  What did you
verify about Mr. Patane before you went to his house?

A. I just wanted to verify some of the information the
probation officer gave Rich Marianos about Linda
O’Donnell and if Linda O’Donnell actually did see a gun.
At that point I was going out there to talk to Mr.
Patane about the gun.

Q. My question is when you use the word “verify,”
what exactly do you mean?

A. Verifying that there was a domestic violence com-
plaint, and Ms. O’Donnell stated yes, I did press a
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domestic violence case against him in September of
2000.

Q. When you say verify there was a domestic violence
case, you verified it by talking to this person named
Linda O’Donnell on the telephone?

A. Correct.

Q. Other than that, did you contact a court to verify
it?

A. No, not at that time.

[46]

Q. And other than that—and again we are talking
about this period of time prior to your going to Mr.
Patane’s house—did you run any kind of criminal his-
tory check to see whether or not the person who pro-
vided you with this information might have a criminal
history herself?

A. No, ma’am, I did not.

Q. And did she mention to you that she was on bond
for an offense involving a firearm?

A. No.

Q. Ms. O’Donnell did not tell you when it was she last
had seen Mr. Patane, did she?

A. No, she did not.

Q. She did not tell you when it was she had last seen
the firearm, did she?

A. No, ma’am.

Q. She told you that he kept the firearm on his person
or in his car, didn’t she?

A. Correct.
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Q. When you went to Mr. Patane’s house, did you
make, prior to going there, make any attempt at all to
confer with the prosecutor about whether you could get
a search warrant?

A. No, ma’am, I did not.

Q. Did you ask Ms. O’Donnell what kind of car she
may be talking about?

A. She stated, if I remember correctly, he had several
cars, [47] but I did not ask her for a specific car, no.

Q. All right.  So you wouldn’t have known what car a
gun might have been in at the time you went to Mr.
Patane’s house, correct?

A. Correct.

Q. Prior to going into Mr. Patane’s house to look for
the firearm, had either you or Officer Fox conducted a
pat-down search of his person?

A. I did not.  I don’t know if Officer Fox did.

Q. So you did not, at the point in time when you are
questioning Mr. Patane, you didn’t even know whether
he had a firearm on his person, did you?

A. I did not.

Q. And you did not ask him whether he had a firearm
on his person, did you?

A. No.

Q. Even though Ms. O’Donnell had said to you he
carries it either on his person or in his car, correct?

A. Correct.

Q. Do you recall seeing a child in the house when you
got there?
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A. I don’t remember seeing a child.  I remember
seeing a dog.

Q. The dog is in the photograph, isn’t he?  You want to
look at Defendant’s Exhibit—

A. Which one?

[48]

Q. —F?

A. Yeah.

Q. Is that Mr. Patane’s house?

A. I believe so, yes.

Q. Would that be the dog inside the gate?

A. Yes.

Q. Does that picture show there is a mailbox outside
of the gate?

A. Yes, it does.

Q. To get into—the gate was closed when you got
there, wasn’t it?

A. I am not sure.  I went right to the back.

Q. How did you get to the back?

A. There is an alley to the right of the picture to get
around to the back.

Q. That chain link fence runs all the way around the
house, doesn’t it?

A. I don’t know.  I was able to watch the back door
from the back.

Q. From where in relation to the chain link fence?

A. I don’t remember there being a chain link fence in
the back, ma’am.
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Q. So you don’t remember—you were in the backyard
of Mr. Patane’s house, weren’t you?

A. Yes, ma’am.

[49]

Q. Do you recall how it was you got in there in the
backyard?

A. I remember going through an alley and being able
to look at the door of Mr. Patane’s house, but I don’t
remember a chain link fence.  I will be honest.

Q. In your report, in Exhibit C, you don’t mention
being in the back of the house at all or watching it from
behind, do you?

A. I don’t believe I do, no.

MS. GRADY:  I don’t have any other questions.
Thank you.

THE COURT:  Redirect?

REDIRECT EXAMINATION

BY MS. HAZRA:

Q. Detective Benner, from whom did ATF first re-
ceive knowledge that the defendant could possibly have
a firearm?

A. Probation department.

Q. And is ATF—as a part of ATF, are you constantly
in touch with probation?

A. Yes, ma’am.

Q. What probation department is that?

A. El Paso County.

Q. And is that the county Colorado Springs is in?
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A. Yes, ma’am.

Q. After you received the information from probation,
why did you go talk to Ms. O’Donnell?

[50]

A. Just to get some more information and reference
the information the probation officer gave Rich
Marianos.

Q. So you wanted to talk to two people about it?

A. Correct.

MS. GRADY:  I object to the form of that question. I
am not sure he said he went to talk to two people.

MR. HAZRA:  I can rephrase, Your Honor.

Q. So you wanted to talk to two different sources of
information?

A. Correct.

Q. When you came around from the back of the house
to the front, I believe you already stated the defendant
was in handcuffs?

A. Yes, he was.

Q. Is it police procedure to place someone in handcuffs
after patting them down?

A. Yes.

Q. Is it customary to do that?

A. Yeah, for officer safety you want to pat everybody
down.

Q. At the time that you went to the defendant’s home,
did you know anything about the restraining order
concerning the defendant?



56

A. Not at that point. I think there was one mentioned,
but I didn’t verify it, no.

MS. HAZRA:  I have no further questions, Your
Honor.

[51]

THE COURT:  May this witness be excused?

MS. HAZRA:  Yes, Your Honor.

MS. GRADY:  Yes.

THE COURT:  You are excused. Thank you for your
testimony.

MS. HAZRA:  I have no further witnesses, Your
Honor.

THE COURT:  All right. Ms. Grady, do you have
any witnesses?

MS. GRADY:  I have no witnesses, Your Honor.

THE COURT:  I am sorry. The door was being shut.
You said yes or no?

MS. GRADY:  I have none, thank you.

THE COURT:  All right. Do you wish to further
argue your motion?

MS. GRADY:  I do, Your Honor.

THE COURT:  Let’s take a brief break and—we will
take a 15-minute break and then we will have argu-
ment.  We will be in recess for 15 minutes.

(Recess at 3:10 p.m.)

(Reconvened at 3:30 p.m.)

THE COURT:  Ms. Grady, what is your argument?
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MS. GRADY:  Your Honor, my argument is a three-
prong argument.  And I think that the analysis here
begins and ends at the first prong which is probable
cause.  The state of the record here is that a naked
accusation was made by a person who [52] has not
testified before the Court, whose credibility was never
investigated or verified, whose accusations were never
corroborated in any way.  And based upon that naked
accusation, Mr. Patane was arrested.  And I think this
is the classic example of arrest without probable cause.

We don’t even know if the telephone number, and
neither did the arresting officers know whether the
telephone number that she cited is even connected to
the address where Mr. Patane lived, much less whether
or not the act which she claimed occurred two days
earlier would even constitute a violation of this re-
straining order.  So I think—I think that those are
fundamental problems that existed which might rise to
the level of reasonable suspicion to warrant a Terry-
type contact with Mr. Patane, but certainly not warrant
a rise to the level of probable cause.

THE COURT:  Well, you are saying because the
victim’s statement does give a phone number and
declare that that’s the defendant’s home number.

MS. GRADY:  Right.

THE COURT:  That would be admissible testimony
if she were here to testify.

MS. GRADY:  Well, I don’t know if she were here
testifying.

THE COURT:  Well, I would agree.

MS. GRADY:  Yeah.

[53]
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THE COURT:  I know people’s phone numbers, and
I don’t have any hesitation—personal knowledge keep-
ing several personal phone numbers, if you wish, but
it’s human reality that people learn phone numbers,
particularly those people you are close to, so they do
have that declaration.  But what you are really saying is
it wasn’t verified.

MS. GRADY:  The issue wasn’t what she knew, but
the officers, what the arresting officers knew at the
time they arrested Mr. Patane.  And that, I think, is
where the government’s argument that this arrest was
supported by probable cause fails because the officers
don’t know enough information to verify or even, I
think, frankly, suspect that Mr. Patane even made the
telephone call from the particular number.

And I think it’s important to take into account that
this accusation that was made by Ms. O’Donnell
recounts an event that occurred two days before she
reported it.  So that again was not taken into account
by the officers, and I think should have been before
they decided to simply arrest Mr. Patane.  Yes, they
can go to the house.  They can ask him about it, but
that’s not what they did.

They arrested him and then they—and really they
didn’t really ask him about the violation of the re-
straining order.  They asked him about the crime of
being in possession of the firearm.  So I really think
that what this really is, [54] was an ATF investigation
that was advanced by virtue of this person’s accusation
that he had violated the restraining order and perhaps
was an attempt to bootstrap that accusation into a basis
for arresting Mr. Patane; and that, in fact, is what they
did.  So I think that’s where the probable cause analysis
here fails is that the officer who was sent in to conduct
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the arrest really had no reasonable and articulable
basis, in fact, to do it.  So that, I think—that’s the
probable cause analysis.

And the problem here with the facts that were in
the hands of these officers at the time that they went to
arrest Mr. Patane—

THE COURT:  Did they have probable cause to
arrest him for the gun violation?

MS. GRADY:  No.

THE COURT:  Why not?

MS. GRADY:  For exactly the same reason.  She
can’t say when she saw him with the firearm.  She can’t
say when she—she didn’t say when she last saw him
with the firearm, when she last saw the firearm, where
she last saw the firearm. She doesn’t provide them with
enough information.  Again, she is just making a naked
accusation that he at some point in time was in pos-
session of a firearm.

And the law requires, A, some reasonable—some
indicia of reliability on the part of the person making
the accusation; and, B, some degree of corroboration of
the  [55] accusation that is made, otherwise we have the
problem that is warned of in the age old case of Illinois
v. Gates.

And the Anderson case which I cited in my motion
is interesting because there is a number of defendants
who were involved, but in that case the Court rejected
the government’s probable cause analysis on facts
which were to some degree corroborated by personal
observations of the officers of one particular defendant,
but in this case we don’t have that.  We just don’t have
corroboration that supports a warrantless arrest here,
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nor do we have, although the government hasn’t argued
it, exigent circumstances.

So that again brings us to the question of what
information is—what information do the arresting
officers have in their possession at the time that they
arrested Mr. Patane?  That’s the first analysis, the first
prong of the inquiry.

THE COURT:  Well, as I understand it, they have
the complaint of Ms. O’Donnell.  And as far as the
arrest, the testimony before me is the arrest was for
violation of a restraining order, which neither of you
provided this to me, but a person commits that crime if
the person contacts, harasses, intimidates, molests,
threatens or touches.  Which of those verbs did the
defendant commit?

MS. GRADY: None.  There is two operative words
there. The first operative word is person.  What person
are we talking [56] about?  We don’t know based on
even what Ms. O’Donnell reported to the police.

And second, I don’t know and no one seems to have
—certainly the government hasn’t argued that he
violated any particular aspect.  If whoever he is or
whoever that person is—or I guess the real question is,
does one hang-up telephone call constitute harassment
or touching or contact or the other words that you have
described; and if it does, the second question is, well,
who made the call?

So I am unaware of what particular ordinance the
police were relying on in terms of violation of a
restraining order.  I did, you know, research the various
ordinances and I researched whether or not there was
some special exception under the Colorado Springs
Municipal Code for violation of a domestic violence
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restraining order and there isn’t.  The law simply is still
that the police must have probable cause to arrest an
individual for violation of the restraining order.  You
know, if there was an exception, I think it would be
unconstitutional.

THE COURT:  Is that it?

MS. GRADY:  No. The second prong of my argu-
ment is the manner in which the police executed this
arrest.  Now, I understand that Officer Fox says that
she only told Mr. Patane that he was under arrest at
the front door, so she executes it when she follows him
into the house to do it. I don’t think [57] her subjective
analysis here is relevant to the inquiry of whether he
was in her custody or not in her custody at that time.

She follows him into the house uninvited and with-
out a warrant to do that, so she crosses the threshold
and she finalizes the arrest or effects the arrest by
virtue of handcuffing him in the house.  That is a Pay-
ton violation.  And that, I have searched high and low in
every circuit for a case that is just like this one based on
those facts, and I can’t find it.  But in the Anderson
case, which I did cite in this circuit, the police—the
analysis is different and it turns on whether or not
there was an exigency that existed.  But the police
followed the defendant or took the defendant back into
the house or the apartment after they arrested him, and
the government’s argument at that point was there was
an exigency which allowed them to do that.  That’s not
being argued here, and it’s plain why that is not being
argued here.

But at any rate, there is no exception to the law as
it’s outlined in Payton that would justify Officer Fox
arresting Mr. Patane in the house, and there is no break
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in the events which transpired after that, which brings
me to the Miranda violation.

THE COURT:  Well, just a minute. Her testimony
was that she arrested him outside.

MS. GRADY:  She said she told him he was under
arrest [58] outside.

THE COURT:  That’s right.

MS. GRADY:  But she puts the handcuffs on him
inside because she allows him to go back in the house to
get his ID.  And, you know, I don’t think this analysis
turns on semantics.  You know, he is outside.  She has
arrested him for violation of a restraining order.  If she
is going to arrest him, arrest him. But she does it, you
know, she says she tells him he is under arrest.

There is no reason for her to go into the house or to
basically let him go into the house.  So if she is letting
him go back into the house, then I don’t think she has
effected an arrest yet, but I really think we are
splitting hairs here to decide whether or not the arrest
took place outside the house or inside of the house when
the—

THE COURT:  We are hardly splitting hairs given
the—regardless, you may think of the authority.  It’s
clear that she can arrest on the porch.

MS. GRADY:  If she has probable cause to do so.

THE COURT:  Yes. Well, we are setting aside
probable cause now, and the uncontested testimony is
she arrested him on the porch.

MS. GRADY:  Right.

THE COURT:  So he is arrested.  The question then
becomes whether somehow the entry into the house to
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do this—[59] she says she is going to maintain control
or custody of him and goes with him.  I am not—I mean,
let’s put it this way.  If the defendant had testified and
said, “She didn’t say I was under arrest until we were
in the house and she put the handcuffs on me,” then
maybe you have got an argument.  But given to me,
what’s represented to me is uncontested testimony that
she arrested him on the porch.  Do you have any
authority that says she has to put the handcuffs on
then?

MS. GRADY: No.  I don’t have any authority that
turns—I think this is a very factually specific analysis
in Payton.  And frankly, before we wade through this
particular aspect of the water, I don’t think that any—
that the Court’s analysis turns one way or another on
the Payton violation as I heard the testimony.  I think
it turns—the remainder of the analysis turns on the
failure of Officer Benner, who is the person who begins
to inquire about the possession of the firearm, his
failure to actually read Mr. Patane his Miranda rights.

THE COURT:  Before you get to that, if I agree
with you on probable cause, do we even get to that
issue?

MS. GRADY:  No, I don’t think we do.

THE COURT:  It can’t be delinked?

MS. GRADY:  It could be, but not here. I think the
delinking comes under the Brown v. Illinois analysis.
And is there something that breaks the events in terms
of time? No. [60] Miranda, certainly reading of
Miranda, even if it had been done, doesn’t under the
law untaint the previous taint.

THE COURT:  The reading itself.
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MS. GRADY:  Correct.  It is not a cure-all Band-Aid.
So certainly my position is that the beginning and the
end of the analysis is probable cause and everything
that flows therefrom is tainted evidence.  But because
he is basically in their custody unlawfully and he is
questioned in their custody, no doubt about that, about
the whereabouts of the gun, and whether you call it
consent or whether you call it some statement that is
the product of some inducement or promise by the
officer, it doesn’t matter because even if it was a clear
consent, “Yes, I will go get the gun,” that is simply the
product of his unlawful arrest. And so it becomes an
unlawful arrest, poisonous fruit issue.

THE COURT:  Well, what about Miranda? What’s
your argument there, assuming I disagree with you,
when you get down to the fact that he did not read the
Miranda?

MS. GRADY:  He says he did not read the Miranda.
He only got so far as “You have the right to remain
silent.”  And the duty is on the officer and on the gov-
ernment to make sure the defendant knows what his
rights are.  And there is simply no argument here that
he did not read Mr. Patane his Miranda rights.  And I
know of no authority that says if a defendant says, “You
don’t have to read me my rights,” you can’t waive [61]
the rights that you haven’t been read.  They have to be
read.  You have to know what you are waiving.  That’s
the whole analysis of knowing and intelligent waiver is
derived from.  It’s not a knowing and intelligent waiver
if the rights haven’t been read to him.  So I don’t
understand why they weren’t except that they simply
weren’t.  And it doesn’t matter why they weren’t.  They
just weren’t.
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THE COURT:  Well, the record is pretty bare other
than the statement the officer made.  I just took his
word, assuming I believe the officer, he accepted that
he knew his Miranda rights.  And you are saying that’s
not sufficient waiver?

MS. GRADY:  I am saying that’s not sufficient.  I
don’t think that, again, the Court’s analysis turns on
this particular aspect of the argument.

COURT:  I understand.

MS. GRADY:  But I think it definitely makes the
water murkier here.  If we are trying to somehow
argue that there is an intervening event which clears
things up, and you know, acts as an antidote, if that’s
the right word, to the events which precede it, the
questioning about the gun, you know, one aspect, one
line out of Miranda doesn’t cut it.  It only makes it
worse.  I think it just exacerbates the situation and
doesn’t help the government’s argument.

Nothing here went by the law, not one single—
with perhaps, you know, we can argue about whether
there was or was [62] not a Payton violation.  Evidence
and the suppression of evidence seldom turns on a
Payton violation, but it doesn’t turn on whether or not
evidence is seen as a result of statements made when a
person is not lawfully in custody.

After that the analysis turns to whether or not
there were some intervening events, and there were
none.  There is one other case I dug up, Your Honor, in
searching for something that would be useful here
regarding the probable cause analysis, and I have a
copy of it.  It is the case of Whiteley, W-H-I-T-E-L-E-
Y, v. Warden of the Wyoming State Penitentiary.  The
citation is 401 U.S. 560, and it’s a 1971 case, but it still
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lives in this regard, which is that the police were
relying on a bulletin that they received much like this
one from another law enforcement agency, and based
upon that went and arrested the defendant.  It doesn’t
say whether the information received was from an
informant or an unknown informant, but they did
corroborate some of the information by observing a car
that was driven by the defendant and some certainly
observation.  But the Court found in that case that the
police are required to apply the same standard of
review or at least to abide by the same standard of
probable cause as any magistrate.

And the standard does not—is not lowered simply
because it is the police making the analysis of probable
cause as opposed to a magistrate.  And the govern-
ment’s argument that [63] probable cause existed in
this case was rejected by the Supreme Court.  So it’s
very difficult, and I think not useful to compare the
facts of any particular probable cause analysis, but
there was some corroboration by the police in this case
and that was rejected.

But really here what I think is important and what
Whiteley warns us against is providing—is allowing the
police to abide by a lesser standard or at least a diluted
standard of probable cause just because they were the
police and not because they are a judicial entity.  And
easily they could have gone in these particular circum-
stances.  Time is obviously not of the essence. It wasn’t
of the essence especially to the woman making the
complaint.  They could have gone and asked for an
arrest warrant from a judge, and they did not.  It
doesn’t matter why they did not, which is why I didn’t
ask anybody.  It just doesn’t matter.  They didn’t.
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THE COURT:  If the complaining party had as-
serted that the defendant called her, is that sufficient
probable cause?

MS. GRADY:  If she said she had a conversation
with him on the telephone?

THE COURT:  Yes.

MS. GRADY:  I think that would have risen to the
level of reasonable suspicion, but I did look for author-
ity on that particular subject as well, and I could find no
case on point.  So I am not prepared to stick my neck
out and say that would [64] rise to the level of probable
cause.

THE COURT:  My concern is what more would have
to be done. It seems to me if the victim—if indeed the
defendant calls and violates the restraining order and
the victim doesn’t know from where he called or could
not obtain any corroboration in any way, why that alone
is not sufficient as a victim IDs the defendant.  It seems
to me that that should be sufficient, as sufficient as if he
had assaulted her.

MS. GRADY:  In the cases that I looked at involving
allegations of restraining order violations, the police
have always done something else other than just accept
the person’s—the complaining witness’ word.  And
usually what happens is the police go to the defendant’s
home and ask him questions about whether or not he
did, in fact, make the call.  So that, I think—and if we
had that situation here, I would be arguing to the Court
that some conversation, you know, should have been
had under the Terry analysis first before going to, you
know, before arresting him.

THE COURT:  I am troubled with that, because
that would mean all the restrained individual has to do
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is say no, and then he or she is beyond arrest.  I thought
we were trying to avoid that sort of—this is only a
domestic dispute and we are not going to get involved
with mentality.

It seems to me that somewhere along the line an
officer has to be able to rely on the victim’s statement.
I am [65] not saying that’s what happened here, but I
am troubled if you say there is an absolute—there has
to be or there should be an absolute rule of some sort of
corroboration by other means.

MS. GRADY:  I don’t know, and I am certainly not
suggesting because it’s a domestic violence case that
somehow dilutes the responsibility of anyone or the
review, dilutes the review here at all, but I think it’s
not what happened here.  And we don’t even know if
she is a victim of a order violation.  We just don’t know
that.

You know, again, I go back to the fact that it is an
event which occurred two days before she reports it.
That should have some meaning in the Court’s—you
know, in the officer’s analysis of whether or not it even
happened.

THE COURT:  It certainly would have something to
do with the exigency of the circumstances, I guess.

MS. GRADY:  Well, it does.  And I think it simply
plays into the question of whether it even happened at
all.  And you know, I don’t know, but I think in that
particular circumstance it probably wouldn’t even mat-
ter if Ms. O’Donnell came here into court and testified
because the real issue is what the officers know at the
time they arrested Mr. Patane.

THE COURT:  Anything else?
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MS. GRADY:  No. Thank you, Your Honor.

THE COURT:  Ms. Hazra?

MS. HAZRA: Yes, Your Honor.  This comes as a [66]
surprise, I disagree with the defense counsel.  I think in
this case the police had adequate probable cause to
arrest the defendant.  I think the key here is that it’s
not that the police officers had to actually prove beyond
a reasonable doubt that the defendant committed a
violation of the temporary restraining order, but they
at the time had to have a reasonable belief to cause a
prudent person to think the defendant had done it.

In this case, Officer Fox goes to speak to the victim,
O’Donnell.  She is told by the victim that the defendant
is to have no contact with her whatsoever.  She is told
then that the victim—the defendant did call her.  The
victim recognizes the phone number because she is the
defendant’s prior girlfriend.

Officer Fox then gets a copy of the temporary re-
straining order and looks at it and confirms these terms
are true and also checks it out in her computer she told
you. She printed out and confirmed the defendant was
not supposed to have any contact with Linda O’Donnell,
the victim in this case.  At that point in time Officer
Fox had probable cause to believe that the defendant
has committed a violation of the conditions of the tem-
porary restraining order.  Even though he is not
supposed to contact the victim, he has.

It’s also important to note at the time of the
conversation the victim Linda O’Donnell told Officer
Fox that [67] the defendant had a gun, that he went to a
gun show and bought the gun, and that she was very
fearful of him and what he could do, what he would do
to her.
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So in this case, I mean, I think it’s also important to
note this is a domestic violence context, that there isn’t
that many witnesses to this.  It’s going to be what the
victim says and what the defendant says, and in this
case she had probable cause necessary to go forward
and arrest him.  I disagree the ATF needed to
bootstrap onto this.

Actually, ATF had two sources that said the
defendant was a prohibited person, was not allowed to
possess a firearm.  They received information from the
probation department that supervised the defendant
that probation was aware he had a gun—that they
thought he had a gun, excuse me. And then they went
—ATF went and confirmed this information by talking
to Ms. O’Donnell who said the defendant and she had
gone to the gun show and the defendant carried this
gun with him at all times.  At that point in time they
knew he had a gun from two different sources.  One was
the probation department and one was his ex-girlfriend.

THE COURT:  But he wasn’t arrested.  The com-
plication in my mind, Ms. Hazra, is that, quite frankly, I
would say there was more probable cause to arrest him
for the gun violation than there was for the violation of
the temporary restraining order, but that’s not what
happened. Ms. Fox [68] should have been the one at the
back door and Mr. Benner the one at the front door.

I, you know, let me just ask you this.  Why, when you
do have a deep corroboration concerning the gun, why
didn’t the gun violation become uppermost in the
officers’ minds, and proceed and ask questions and do
something with regard to the gun?
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MS. HAZRA:  I believe that’s why they were at the
house.  They wanted to conduct an interview of the
defendant.

THE COURT:  But did they want—is it—well, I
shouldn’t speculate, but it doesn’t—let me ask you.
How was the violation of the statute committed?

MS. HAZRA:  Well, Your Honor, the temporary
restraining order in the statute says they are to have no
contact, and a telephone call does constitute—

THE COURT:  What contact did he have with her?

MS. HAZRA:  He called her.

THE COURT:  How do we know that?

MS. HAZRA:  Because when she did the star 69 and
star 57, it goes back to his phone number.

THE COURT:  It does go back to the number, but the
call was terminated; is that right?

MS. HAZRA:  That’s correct, Your Honor. But
getting calls frequently and hang-ups and contact also
can be incredibly harassing as well.

[69]

THE COURT:  As I understand, as I understand, this
only happened once.

MS. HAZRA:  Yes, Your Honor.

THE COURT:  What—if indeed I am willing to
assume this was the defendant that made the call,
dialing it in and then he thought maybe I am not
supposed to be doing this.  I think I better hang up.

MR. HAZRA:  But, Your Honor, he didn’t.

THE COURT:  Did he commit a crime?



72

MS. HAZRA:  Under the terms of the temporary
restraining order, he did.

THE COURT:  I don’t have the temporary restraining
order.

MR. HAZRA:  But you have the testimony of Officer
Fox, as well as you have the statement that she said no
contact.

THE COURT:  I understand that.  I will accept it says
no contact because that’s what the statute says, but I
am just saying what if the defendant said this isn’t—“I
shouldn’t be doing this” and hangs up? Has he
committed a crime?

MS. HAZRA:  In terms of the temporary restraining
order, yes. He also didn’t hang up right away.
Obviously, there is time for her to pick up the phone
and hear him or hear something.

THE COURT:  Where do you get that?

MS. HAZRA:  S he said she picked up and the other
party [70] hung up.  Did I misspeak?  I am sorry, Your
Honor. “I answered the phone and the other party hung
up,” so it wasn’t like as he dialed he was realizing I am
not supposed to do that.

THE COURT:  Let me give you another hypothetical,
that as people will tell you, I call people thinking I am
calling someone else and dial my home number,
whatever.  I just dial it.  I dial the wrong number and
somebody answers it. Sometimes I say, “Whoops, sorry.
I misdialed,” but I will have to confess here in open
court that I have been embarrassed and hung up.

MS. HAZRA:  Well, Your Honor, you are not under a
temporary restraining order.
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THE COURT:  Well, I am concerned with probable
cause.  That is the totality of the probable cause link, is
it not, to this defendant, that uncorroborated statement
of the victim?  I don’t want to minimize that, as I
indicated to defense counsel, but we don’t have any
corroboration of the number or anything else, but we
also don’t have any direct verbal communication as I
understand the record.

MS. HAZRA:  That’s correct, Your Honor.  But I
think the key here is it is just probable cause.  It’s not
that the police had to —

THE COURT:  I recognize that, believe me.

MS. HAZRA:  Moving on to the next point that the
Miranda, the Miranda statements and the consent.  I
believe [71] Detective Benner indicated the defendant
was aware of his Miranda rights. He started to read
him his rights.

THE COURT:  Do you have any authority on that? I
understand. I just—what’s a good case for me to look at
as to that? The testimony is also unequivocal that the
Miranda rights were not read, that he relied solely on
the base on what the defendant told him.

MS. HAZRA:  Partially.

THE COURT:  That’s uncontested.  That’s what the
testimony is.

MS. HAZRA:  I actually don’t have a citation here, but
I would be happy to provide the Court with some
authority with permission.

THE COURT:  I would ask you to do that.

MS. HAZRA:  I certainly will, Your Honor.  So he
started to advise him and he clearly understood them.
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And even if the Court was to find it was not a valid
Miranda waiver, the evidence shows the statements
were voluntary.  There was no police coercion, no hit-
ting, no gun drawing, so the statements were volun-
tary, as was the consent in this case.

THE COURT:  It’s also uncontested that he was
handcuffed and in custody.

MS. HAZRA:  That’s correct, Your Honor.

THE COURT:  And he was upset, at least at one time.

MS. HAZRA:  But to find them not voluntary there
has [72] to be some type of coercive police behavior,
Colorado v. Connelly.  Detective Benner did not testify
he did anything that would constitute coercion, as did
Fox. As you stated, Officer Fox testified the defendant
was arrested outside on the porch.

‘The Tenth Circuit in United States v. Butler 966
F.2d 619 has said after you place him under arrest, the
officers can go inside a home to cover with clothing the
defendant.  It’s sort of a limited exception understand-
ing that once under arrest outside the home, defendants
do need clothing or in some cases—in this case it was
shoes, but you also recognize they may need a jacket or
something.  That is a permissible entry, especially in
this case where there is no Payton violation because
the arrest occurred outside the home.

THE COURT:  I think that’s the evidence as far as I
know.

MS. HAZRA:  Does the Court have any other
questions for me?

THE COURT:  No, I don’t.  I want to look at a couple
of cases and I will reserve my ruling.  When is this
scheduled for trial? Pretty quick, right?
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MS. HAZRA:  October 9, I believe.

THE COURT:  A couple weeks?

MS. HAZRA:  October 9, almost two weeks.

THE COURT:  You are the first set criminal case.

[73]

Assuming that I rule within the week, will you be
prepared to go to trial?

MS. HAZRA:  Yes, Your Honor.

THE COURT:  Ms. Grady?

MS. GRADY:  Yes. We are talking about alternatives,
but we would be ready.

THE COURT:  I was looking for an excuse to avoid
having to rule within the next week, but I will rule and
either do that by written order—if I do it by written
order, I will advise you as soon as I have decided, even
though the decision isn’t written yet, or will call you in
for a ruling and we will just do that.  I want to read a
couple of things.

MS. HAZRA:  I can file those cases by tomorrow,
Your Honor, if you would like.

THE COURT:  I would appreciate it. If you have any
particular case, Ms. Grady, you want me to look at in
addition to that you have already given us, you can both
have until 5:00 o’clock tomorrow to file cases, obviously
besides the other cases that you have filed with me.
Any questions?

MS. HAZRA:  No, Your Honor.

MS. GRADY:  Thank you for your time.

THE COURT:  The defendant must be on bond?
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MS. GRADY:  Yes.

THE COURT:  Any objection to his bond continuing?

MS. HAZRA:  No, Your Honor.

[74]

THE COURT:  Bond will continue, then, and we will
be in recess.

(Recess at 4:10 p.m.)
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[2]

PROCEEDINGS

THE COURT:  We are here on Case No. 01-CR-297—
excuse me, 228, United States of America v. Samuel
Patane. I give up trying to pronounce it correctly.

Would counsel enter their appearance.

MS. HAZRA:  Sunseeta Hazra, United States
Attorney for the Government.

MS. GRADY:  Virginia Grady appearing on behalf of
Mr. Patane.

THE COURT:  The issues before me are on motion to
suppress filed by the defendant, and I am going to make
some findings and conclusions here orally.

Factually it’s important to note that the evidence is
uncontroverted that the arrest took place on the porch
of the defendant’s residence; and, therefore, I am not
resolving any Payton—that’s P-A-Y-T-O-N—issues.
The only evidence to the contrary is a reference in one
of the officer’s notes that—Officer Benner’s notes that
the defendant was arrested in the house.  But he also
testified that when he first saw the defendant, he was
on the outside on the lawn, as I recall, of the house,
Benner having been in the backyard.

And the Payton to which I refer is Payton v. New
York, 455 U.S. 573, 1980 case.  The defendant never-
theless has argued that there was no probable cause.
As I recall the argument, the defendant asserts that it
was a naked arrest without [3] probable cause, relying
on the principles of Illinois v. Gates, 462 U.S. 213, 1983
case.  And the arrest was for an alleged violation of the
temporary restraining order and not for the possession
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of a weapon by a felon, the crime with which the defen-
dant is charged in this matter.

The evidence is also not controverted in the sense
with regard to the charge.  Indeed Officer Benner
reports, I believe, and he testified to the same effect
that he was not arresting the defendant on the felon in
possession charge at that time as he would be con-
ducting some further investigation.  I have looked at
the record to determine whether or not there is pro-
bable cause for the arrest on the violation of the
temporary restraining order.

The evidence is that Linda O’Donnell, who had a pre-
vious intimate relationship with the defendant, com-
plained about a hang-up phone call that allegedly
occurred on June 4th.  Her complaint to Officer Fox
was on June 6th.  And the complaint was that she had
received a, one, hang-up call.  And when she used the
call-back service, star 69, it came from a number that
she recognized as the defendant’s.

During the interview O’Donnell—interviewed by
Fox, O’Donnell also described the fact that the defen-
dant had a gun, that she had been with him when he
purchased it, that he kept it on his person in his room or
in his car.  And on the basis of that Officer Fox
determined that she was going to—she had [4] probable
cause to arrest the defendant, and her offense report is
signed by her that there was probable cause that
defendant had committed the offense with which he was
charged.

The record and the testimony is unclear to me
exactly how it was originated, but I note that there was
communication between Officer Fox and the Officer or
Agent Marianos with the Bureau of Alcohol, Tobacco &
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Firearms, and that led to contact of Officer Benner.
And on the same day Officer Benner and Marianos
went to the supposed place of employment of the defen-
dant, found he was not there, and by phone contact
knew that Officer Fox was going to the residence.  And
Officer Benner went and met Officer Fox at the resi-
dence and came to the residence from the backyard.

As to the determination of the probable cause for an
arrest for violating the temporary restraining order, I
note that the—no one verified whether the call was
indeed placed on the date from the numbers identified.
No one determined whether the defendant would
agree, and indeed when being arrested, he denied
having made the call.

No one determined at the time the complainant’s
credibility and indeed arrest was being declared and
was effectuated solely on the basis of this person’s
testimony of one hang-up call.  And I also note for the
record that there is no testimony of any type that there
was a series of calls, and indeed even if there was
evidence corroborating that the call [5] had been made,
there is no investigation to determine whether or not it
might have been made by mistake; as I noted to counsel
that I certainly will confess and my life experience is
that people do make calls to numbers with which they
are familiar, not intending to make the call.

It’s also possible that he may have started off and
decided not to complete the call.  But in any case, it was
one call.  There was no verification which presumably
could have been done rather easily.

I also note that there is a two-day delay between the
event and the call to the police, and then the Bureau is
involved and an arrest is made that same day.  There is
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apparently—and I accept the testimony and it’s not
consistent with the exhibits, but Officer Benner said
that he had been advised that a probation officer talked
to Marianos—

MS. HAZRA:  Marianos, Your Honor.

THE COURT:  —Marianos sometime in this series of
events, and that he had heard that the defendant may
possess a gun, which may have been some corrobora-
tion of the O’Donnell statements, but that would be the
only corroboration that the arresting officer had.  And
that corroboration is only that it may be she is telling
the truth about the gun, but it has nothing to do with
the crime for which he was arrested, namely the
supposed unlawful contact in violation of a temporary
restraining order.

[6]

I do note in connection with that testimony that
Detective Benner in his notes, which are Exhibit C,
states that on the day after the arrest he and Marianos
met with the probation officer, and there is no mention
at that time in the report of an earlier report.  He does
verify the convictions apparently, but that’s the day
after the arrest and would normally be something that
one would expect a properly trained police officer to
verify before arresting on a gun charge.

The arrest, therefore, I conclude was for violation of
temporary restraining order based on mere suspicion.
And I agree with defense counsel that this arrest with-
out corroboration in any form concerning the crime
involved does violate Illinois v. Gates, and the complete
absence of corroboration, which could easily have been
obtained with regard to at least the phone call, in a
situation that is, unfortunately, not unusual for claims
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and counterclaims to be thrown between people who
have separated some sort of an intimate relationship is
just inadequate and does not meet the standards of
Illinois v. Gates.  There has to be some corroboration of
one individual’s statement in these circumstances in my
judgment.  Therefore, I conclude that the arrest for the
temporary restraining order violation lacked probable
cause.

I think I noted—I just looked in my scribbles pre-
viously—that unfortunately what happened is that
when the [7] officer went to the residence, she was
going to arrest the defendant and she did so even
though the defendant denied having made the call.  So
we have an arrest based upon—without any indepen-
dent corroboration—one person to an intimate relation-
ship where the actions are denied by the other, and
there is not even a series of contacts or something of
unexplained context.  It’s just one contact which I have
indicated could, in my life experience, have been an
innocent mistake; and nor do we know, incidentally,
whether the phone in question is solely accessed by the
defendant or others in the house where he lived.  So
there is a lot of reason to wonder what happened, and
certainly one could have suspicion that it did happen
and it may have been motivated by an intent to harass,
but that’s suspicion only.  And as we all know, mere
suspicion is not the same as probable cause.

The government argues notwithstanding that one
might reach that conclusion with regard to that crime,
that the defendant could have been—and that was the
subjective intent of the officer to arrest, that the
defendant—there was probable cause to arrest the
defendant on the gun charge.
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And I think the—I agree with the government that
the knowledge of the individual officers, even though
not communicated, is corporate knowledge and gener-
ally can be considered.  And the government argues
that under the objective standard there really was
probable cause to arrest.

[8]

I am willing to assume, without deciding that that’s
the case, and if one assumes that there was independent
evidence from the probation officer before the events of
June 6, and that’s—I am not deciding that issue.  As I
have noted, there is some conflict when you compare it
to the documents, but assuming there was that cor-
roboration, there may be probable cause—may have
been probable cause to arrest, although obviously I
note for the record that the officer didn’t think so, that
he felt he needed to continue his investigation and
concluded that he didn’t have probable cause.

But as Ms. Hazra correctly argues, that if indeed the
arrest had been for the possession by felon and it’s
shown that there was knowledge with the officers to
establish probable cause, there may well have been
probable cause.  Certainly assuming again that there
was corporate knowledge of the probation officer’s
report at the time of the arrest, there is more evidence
to support probable cause for that arrest than there is
for the violation of temporary restraining order.

But the government presents an issue, and my
findings I state that way because I am deciding in the
first instance that even if there is probable cause to
arrest on the gun on the date of the arrest, I still would
suppress because of my conclusion that there is not
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probable cause for the violation of the temporary
restraining order.

And I need to explain that reasoning for any appeal.

[9]

And the authority cited by the government—I cited in
particular United States v. Davis, 197 F.3d 1048, 1999
case.  The way I read these cases, that that was one of
these stops where there was various evidence consid-
ered, and the particular officer in his testimony for
stating why he thought probable cause existed didn’t
include all of the items that could have been reported,
and—or could have been considered.

And the Court is saying with regard to the particular
charge, that if there is knowledge by the police officers
that would otherwise constitute probable cause as to
the charged offense for which the individual is arrested,
that the Court can look to these other matters on an
objective basis.  But to allow the arresting officers after
the fact to go back and scramble and look for evidence
that might justify an arrest on another charge seems to
me to be in many of the now almost trite phrases
fraught with peril, stepped on a slippery slope, and
would not be a good rule to establish; namely that even
though you don’t have probable cause to arrest for one
crime, the one you are intending to arrest for, if you can
go and find corporate police knowledge of another crime
for which that individual could be arrested and justify
the arrest after the fact and to relate back to the time of
the arrest I just think would be inconsistent with our
tradition of guarding liberties and requiring probable
cause before we arrest people.

So even though there may be probable cause at the
[10] moment of his arrest on the gun charge, I do not—
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I would not allow that to establish a rule that could be
misused or manipulated, which I just do not feel I can
take that step, and government cites no authority that
would justify that.  As I say, the authority cited deals
with the charged offense or with the individuals
arrested.

We have talked—have I forgot anything we talked
about?  Okay.  Do either of you have any questions?
You, I guess, Ms. Hazra, I am ruling against you first.

MS. HAZRA:  I have no questions, Your Honor. I
would like to ask—I need to talk to my supervision in
the appellate division about this.

MS. GRADY:  Did you want to make any findings on
the Miranda question?

THE COURT:  As I did conclude, everything which
flows from the arrest, which includes the Miranda
questions and supposed waiver, it’s unnecessary for me
to make that ruling based upon my conclusion that all
subsequent events tainted.  I guess if there is an appeal
and I am overruled, that issue should be resolved since
we would have the hearing.

I will—I agree with the defendant that—and the
thoughts expressed in United States v. Bland, 908 F.2d
471, Ninth Circuit case from 1990, that again with
concern for manipulation of circumstances, that to
accept a statement, and there is no contest that the
statement was made, that I know my [11] rights and
the rights are truncated at “You have a right to remain
silent” and there is nothing else, whether there has
been a knowledgeable waiver has not been established
in the sense that, how do we know he knows his rights?

The statement by the defendant in the Bland case
was even more direct, something to the effect that he
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heard the rights a million times, and it was only the last
sentence virtually of the Miranda warning that was
omitted.   And this, only the first sentence is stated.  I
think the only way you accept a waiver is—to avoid
these arguments—to make sure that the person has
knowledge is to say, well, do you know that, one, two,
three, four, and that way this argument does not—had
the officer done that and able to testify that he had
done that, then we would have a knowledgeable, know-
ing waiver.

MS. HAZRA:  Your Honor, the government actually
concedes that it was not a knowing waiver, but I was
just wondering if you would make a finding of volun-
tariness of statements if you are going to go on.

THE COURT:  No, that would be the basis for my
ruling.  Anything else?

MS. HAZRA:  No, Your Honor.

THE COURT:  Where are we on speedy trial?

MS. GRADY:  I didn’t bring my copy of my motion. I
don’t know when it was filed.

[12]

THE COURT:  Excuse me?

MS. GRADY:  I don’t know when I filed the motion to
stop the clock. I am unhelpful. I don’t know how many
days we are, if we are on speedy trial, when I filed the
motion.

THE COURT:  Well, I direct counsel to schedule a
trial and trial preparation conference within the—
which dictates the speedy trial this week.  That is, you
need to set the trial this week for whenever.

MS. GRADY:  Okay.
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THE COURT:  Any questions?

MS. HAZRA:  No, Your Honor.  Thank you.

MS. GRADY:  Thank you.

THE COURT:  We will be in recess.

(Recess at 11:34 a.m.)

*    *    *    *    *
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